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July 27, 2007
The Honorable Bill Ritter, Jr., Governor

136 State Capitol

Denver, CO 80203

Dear Governor Ritter:

On behalf of Trout Unlimited, Colorado Trout Unlimited, and our more than 155,000 members – including 9,000 members in Colorado – we are writing to urge you to join the Governors of Montana and New Mexico in  support  of the Clean Water Restoration Act of 2007, introduced earlier this year by Representative James Oberstar.  This legislation is vital to the continued protection of the nation’s waters, especially in arid states like Colorado where recent court rulings and guidance issued by the Bush Administration have put our waterways at risk.
Since the 1970s, the definition of “waters of the United States” used in implementing regulations of the Environmental Protection Agency and the U.S. Army Corps of Engineers served to assure Clean Water Act protection for nearly all waterways in the nation, including lakes, rivers, streams both perennial and intermittent, and wetlands.  These regulations have been a cornerstone of the modern environmental protection programs of the United States, helping to improve the nation’s water quality and protect the vital ecological functions of wetlands.  The historic breadth of Clean Water Act jurisdiction also helped ensure public involvement and sound analysis for vital decisions affecting waterways, by creating a federal action that triggered review under the National Environmental Policy Act.

Under the Bush Administration, these longstanding environmental protections have been eroded.  Court rulings and the Administration’s interpretation of those rulings have dramatically narrowed Clean Water Act jurisdiction.  In Solid Waste Agency of Northern Cook County v. United States Army Corps (SWANCC), the US Supreme Court eliminated a rule that protected isolated wetlands used by migratory birds.  Agency guidance has expanded the exclusion to all isolated wetlands.  In Rapanos v. United States (Rapanos), a split US Supreme Court narrowed Clean Water Act jurisdiction to perennial waters and non-perennial waters that have a “significant nexus” with traditional, navigable waters.  Agency guidance, issued in June of this year, narrowly interprets the required “nexus,” excluding ephemeral and intermittent headwater streams and associated wetlands from protection even if their combined effect within a watershed results in impacts to navigable waters. The combination of court rulings and administrative actions has dramatically rolled back the scope of Clean Water Act protections.  This is especially true in arid states like Colorado.

In Colorado, we have 107,000 miles of rivers and streams.  Of those streams, only 25% are permanent flowing streams – the rest are intermittent or ephemeral.  Moreover, Colorado has scarcely any waters that have been defined by the Corps as “navigable” – a review of the Corps’ websites shows that they list only the sliver of Navajo Reservoir in Colorado and the 39 miles of the Colorado River below Grand Junction as navigable.  Accordingly, under the Administration’s interpretation of Rapanos, to protect an intermittent or ephemeral stream or wetlands adjacent to it at the headwaters of the Colorado River in Grand County, the Corps would have to determine that that single stream and adjacent wetlands, alone, would have a significant, not speculative, impact on the quality of the navigable portion of the Colorado River 200 miles downstream.  East slope intermittent and ephemeral streams and associated wetlands fare even worse, as the next navigable stream on the east slope is not found until after crossing the State’s boundaries.  At worst, this could leave most of Colorado’s waterways and wetlands unprotected; at best it will lead to extensive administrative and legal battles over jurisdiction.  To better demonstrate these issues, I have enclosed two maps showing perennial vs. intermittent and ephemeral streams – one showing all streams in the state, the other magnifying the Upper Colorado River basin.

The US Supreme Court’s decisions and the Administration’s interpretation of those decisions could also significantly impact Colorado’s rare “fen” wetlands.  Fen wetlands are ancient wetlands that support rare plant and animal species.  The U.S. Fish and Wildlife Service has classified them as “Category 1” resources deserving special protection.  Fen wetlands are often considered isolated wetlands, as they are, by definition, primarily fed by ground water and are often quite distant from any perennial stream, much less traditional navigable waters.  Under SWANCC and Rapanos and the Administration’s interpretation of those decisions, many fen wetlands could be left entirely without protection.   
Moreover, while the Supreme Court cases stemmed from application of section 404, the Clean Water Act does not use different definitions for different sections.  We fear it is only a matter of time before dischargers raise the argument that their discharges into ephemeral and intermittent streams cannot be regulated through discharge permits under section 402 any more than dredge and fill activities under section 404.  This scenario could lead to significant impacts to water supplies and fisheries, as the effects of such untreated discharges on permanent flowing waters downstream would not be considered under the guidance. 

The Bush Administration’s approach to the Clean Water Act is a recipe for disaster in western streams.  Protections that have been vital to preserving and restoring water quality in Colorado could be stripped away.  Environmental review and public involvement on permitting decisions affecting wetlands and waterways would be lost (and in Colorado, we have no equivalent to the National Environmental Policy Act).  The lack of a cumulative approach reflects a fundamental ignorance of how watersheds really work.  They are interconnected webs, and it is foolhardy to think that we can ignore the headwaters and still protect the rivers.  Yet that appears to be the course on which the federal government is embarking.

The Clean Water Restoration Act would put an end to these problems and to the confusion, uncertainty and conflict created by the US Supreme Court decisions and the Administration’s guidance.  The Act, co-sponsored by over 155 members of Congress, reasserts that Congress did indeed intend the Clean Water Act’s jurisdiction to extend to all waters of the United States, as it did under successions of past Democratic and Republican administrations.  It defines “waters of the United States” based on the regulatory definition used by the U.S. Army Corps of Engineer for decades.  It expressly retains current Clean Water Act exemptions, including exemptions for agricultural activity.  It results in no expansion of the regulatory reach of the Clean Water Act over activities such as the exercise of water rights, which have not been regulated for the past 30 years.  The proposed legislation imposes no new burdens – it simply restores Clean Water Act authority to what it had been for decades prior to the court rulings and administrative actions that have reduced its scope.  
Years of polling continually show protection of water quality and the Clean Water Act to be at or near the top of environmental priorities supported by Americans.  For anglers, clean water and healthy wetlands are essential to the conservation of the fisheries we enjoy.  In Colorado, because of our high proportion of intermittent and ephemeral streams, the risks of the Court’s rulings and Bush Administration’s approach to Clean Water Act jurisdiction are especially high.  The Clean Water Restoration Act is needed to ensure the continued protections of our rivers and watersheds.
This is a defining environmental issue.  Will our generation continue to build on 30 years of progress in protecting and restoring our nation’s waters  – or will we be the generation that chooses to roll back those protections at the expense of our environment and our children?  We urge you to actively support this vital legislation, and to encourage members of Colorado’s Congressional delegation to do the same.  We are enclosing correspondence from Governors Schweitzer and Richardson, as well as letters from former EPA Administrators under both Democratic and Republican administrations, all of which strongly support Chairman Oberstar’s bill.  If you or your staff would like a more thorough briefing on this legislation and the issues that have led to its introduction, please call David Nickum at 303-440-2937 x101 – we would welcome the opportunity to meet with you and share additional information on this vital issue.  Thank you for your consideration, and for your ongoing leadership in promoting a healthy environment as part of the Colorado Promise.







Sincerely,








David Nickum


Executive Director, Colorado Trout Unlimited








Amelia S. Whiting

Counsel, Colorado Water Project
Trout Unlimited: America’s Leading Coldwater Fisheries Conservation Organization

Colorado Office: 1320 Pearl Street, Suite 320, Boulder, CO  80302

PHONE: (303) 440-2937  FAX: (303) 440-7933  EMAIL: dnickum@tu.org
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